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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable E. 0, siockn, Director

Texas Forest Service

Agrioultural & Maschaniocal 0011939 of Texas
College Station, Texas

Dear Sir: Opinion Nb. 0-4012
Re:  Under House BEill 543, what
. powers as peace otricors will
the designqtcd gloyuea of
the Texas Forest Beérvioe have
when appointad as lnchs

This is to adviss that we have given cereful oon-
atderation 4o your roquast for our opinion upon the qnaltion
as stated above. - . _ ¢

’ : The portinant part of tha act of the Lssiuluturo
known as House Bill No, 543 of the Forty-ssventh Legislature
ia oontalncd in Saction 1 thereof, resding as followsi

*sgotion 1l That Article £813, Revised
Civil Statutes of Texas, 1925, be amended by
8dd4ing the followiag paragraph to be known as
Section lOa:

"110a, The State Torester nay, when the
enforoement of the provisions of this Aot re-
guires, name the following of his employées:

Two Distriot Foresters, four Division Patrol-

mea, and four Patrolmen, &as peace offlicers,
whose Autles and powers shall not exoead the
dutles of Lhe State Forester es sel out in
Bectlon 10 hereol. 1The neossseliy of Such
appoInEEenEu Shall be cartifisd to end ap-
proved by the board of diraetars.'" {Under-
scoring ours)

Section 10, Article 2613, Revised Civil Statutes
of Texes, 192%, relates to the appointmant, qualirlcationa,
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‘gompensation and duties of the State PForester, and in parti-
culay contains this language:

"+ « « He shall take suoh ection ag may
be desmed necessary by said doard to prevent
and extinguish forest fires, gpnll enforce

all laws rtaini to the protesction o orest
and wooEIEEEs an% TOSEO0ULS 10r &Ny VIOLAGIon
of suoh Ia E [Und 1 ]

WES « <« o ersooring ours

The pensl provisions of our statutes relating to
the protection of “"forest and woodlanda" are contained in
Chapter Two of Title 17 of the Kevised Criminal Statutes of
Texas, 1925, (8ee Articles 13517 to 1330, Vernon's Annotated
Penal Cods.) '

_ The specific articles deemed applicable are 1321
1386 and 1388, Article 1321 relates to wilful or negligent
burning woodland or prairiej 1320 s directed twward the
prevention of escaping sparks from locomotives, engines end
boilers, giving the State Foreater or his aides inspectioh
privileges in addition to providing punishment for viola-
tione; while Article 18530 prohibits firing of forests or
out-over lands, JIn esch instance, the penaltiss provided -
are such as to constitute the offense, if and when vommit-
ted to be a misdemesnor as distinguished from a felony.

: In our opinion No, 0-1454, a copy of whioch is en-
clogsed for your information, thers in a disoussion of the
power and duty of every peacs afficer to enforce all the
laws genersily, slthough its spescific application is to the
~ load limit and highway laws,

In that opinion it is correotly seld that the Legis~
1z ture has seen fit to enact many different penal laws unler
the state pelice powers that in instances the lawmakers bave .
recognized that thers &re certain classes of officers properly
trained and equipped to d&o the prelimipary work in making a
case and that thess ingtances, in effeot, act as limitationa

upon the vpower of many peace officers.

It is evident to us that it was not the intention
of the legislsturs in sanaoting House Bill NWo, 543 to bestow
upon the Jtate Forester or the "Distrioet Foresters, Divieion
Petrolmen and Patrolmen® to be named by the State Forester
under provisions of the bill, general powers =8 "peace 0ffi.

R
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cers® to enforce all of our orimins)] laws generally. The
-underseored portion of the act, supra, makes it clesr that
the power and duties of such appolintees shall not exceed
the duties of the State Forester, i,e,, "to enforce all
laws pertaiping to the protection of frrest and woodlandav,

- The right. of such officers to make arrests in
their official capacity is therefore limited to vioclations
of laws affecting the protection of forests and woodlands.
The right to mrrest with a warrant would be restricted to
such violetions; the right to arrest without werrant, sincs
there 18 no specific statutory orovision otherwise, would
be 1limited to such violations ocourring within their pre-
sence and view, and even then, such arrest without warrant
would be further limited to felonies and misdemeanors con-
stituting an "offense ageinst the publioc peace™,

: In the cese of Head v, 8tate, 151 Tex, Cr. R, 96,
96 S. W, {24) 981, the Court of Criminal Appeals reversed
the oese because it appeared appelleant refused the request
of a constable to weigh his motor truock, it appsaring that
authority to weigh such trucks had been gonferred upon license
and weight inspectors of the 'Stats Highway Department only,
The court said the ocese d14 not come within the general
provisions of the Cods of Criminal Procedurs, Articles 212
and 213%, vesting pedce officers with the right to arrest
without warrant if an offense was such ag to oonstitute &
*breach of the peace™ in the officer's presence; that the

-violation in the case did not conatitute such a breach,

With reference to the tearm "breech of the peace",
we quote the following languegse by Judge Hawkins in the moe
tior. for rehearing in the Head oceasey

. "We quote from Corpus Juris, vol, 9,
Pps 386 to 388, the definition of a bresch
of the pesocas o -

*"iThe tsrm "breach of the peace” s
generdid’, 'and inoludes ell viclations of the
public peace or order, or decorum; in other
words, it signifies the offense of disturb.
ing the public peace or tranquillity enjoyed
by the citizens of 2 community; e disturbence
of the public trenguillilty by any aet or
conduct inclting to violence or tendlng to
provoke or excite others to break the peacej
e disturbance of public order by an aét of
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violence; or by any act likely to produce
violenee, or which, by cauging consterna-
tion and alamm disturbs the peace end gquiet o
of the community. By "peasoce”™, as used in
this connection, 18 meant the tranquillity
enjoyed by the oftizens of a munleipality or
a community where good order reigns emong
~its members. Dresoh of the peace is & com-
mon-lew of fense., It has been said that it is
not a specific offense, yet it may be, and at
times ims, recognized as such by statute or
ctherwise; and only when so regarded will it
be considered in this article.

"¢The offense may ocnsist of aots of
public turbulence or indeocorumiin violation
of the common peace and quiet, of an inva-~
slon of the security and protection which
the laws afford to every eitizen, or of acts
such as tend to excite violent resentment
or to rrovoke or excite others to break the
peace. Actuasl or threatened violence is an
essential element of & breach of the peecs,
Either one is suffiolent to ecnstitute the
offense, Accordingly, where means which
cause disquiet and disorder, and whieh threa- . -
ten danger and disaster to the community, are
used, it amounts to a breach of the peace,
although no actukl personal violence iz em-
rloyed. Vhere the incitement of terror or
fear of personel violence is a necessary ele-
ment, the conduct or language of the wrong-
coer must be of a eharacter to induce wtch
a oondition in a person of ordinary firmness,?!

"Our own statutes and the cases decided
thareundsr gustein the idea thet to be &
breach of the peace the act complalined of
must bs one which dlsturbs or threetens to
disturb the trang.iillity enjoyed by the citi-
ens. See articles 473 to 482, Penel Code

" (ag amended {Vernon's Ann, P, C. arts, 473~
488) }; Lee v, Staie, 45 Tex. Cr. R. 94, 74
S' W. 28. L ] L 0"

For. other cases upon the subject of “breach of the
peace" or "offense against public peace™ see; Waltrip v,
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State, 134 Tex. Cr. R. £02; 114 S, W. {2d £56; Weeks v,
State, 132 Tex. Cr. R, 524, 106 8, W. 275; King v.
State, 132 Tex. Cr. R. 200, 103 S, W. {28) 754.

It is evident to us from what has been sald by
our courts that the question of .whether the offenses of which
your Foreast Officers should teke cognizance would constitute
"offenses against the public pesce” would be a factual ques=
tion depending upon the partiocularse in each specific violation.
If measured by the principles enuncliated in the Head case,
suprg, there may be many instances where a violation of the
articles of the Penal Code, ¢ited earlier in this opinion,
would c¢ome within the meaning of the phrase; others may not.
%e know of no means to eapply & hard, fast, unvarying rule
upon the violations referred to, espeoia].{y since a lengthy
search has availed no precedentes for our guldance, _

Trusting the above will prove 0f scme bensfit to
you, we are o

Yours very truly
ATTORNEY CENERAL OF TEXAS

i ety

Benjamin ¥oodall
. Asal gtant

By

APPROVED

OPINION
COMMITTEK
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